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AGENDA

ÅMandatory Vaccination policies, Equal Employment 

Opportunity Commission Guidance 

ÅVaccine Priorities  

ÅAccommodations 

ÅAlternatives to Mandating the Vaccine

ÅLabor Considerations 

ÅOther Issues



MANDATORY VACCINES
EEOCGUIDANCE 



TO REQUIRE OR NOT?

ÅEEOC Guidance ðDecember 16, 2020

ÅScreening employees for symptoms is not a medical examination 

ÅòJob related and consistent with business necessityó

ÅConsiderations for an Employer

ÅDo you need a policy?

ÅWhen will the vaccine be available to your employees? 

ÅAll or Some?

ÅHow will employees react to mandate?

ÅHow will employer ensure compliance?

ÅTracking, timeline, enforcement 

ÅPublic perception?

ÅAccommodation protocols 



WAGE AND HOUR ISSUES

ÅFair Labor Standards Act

ÅIf employer recommends, but does not require 
vaccination, time spent getting the vaccine most 
likely need not be compensated unless vaccination 
occurs on premises during working time 

ÅIf employer makes vaccination mandatory, more 
likely that time spent receiving vaccination will be 
compensable as time worked 

ÅPortal-to-portal act implications 

ÅTravel time might be compensable 



VACCINE PRIORITIES 



WHEN CAN MY EMPLOYEEõS GET 
VACCINATED?

ÅEmergency Use Authorization (òEUAó)

Åòa mechanism to facility to availability and use of medical 
countermeasures, including vaccines, during public health 
emergencies, such as the current COVID-19 pandemic.ó

ÅFederal v. State 

ÅFederal government determines amount of Covid-19 vaccine 
designated for each jurisdiction 

ÅVaccination òplaybooksó provided by the CDC

ÅRollout plan continually changing at state and federal levels

ÅPotential to segment workforce 

ÅDemographics 

ÅPre-existing conditions 

ÅEssential v. non-essential 





ACCOMMODATIONS 



JOE THE SALESMAN

ÅTV Now is a television sales company that decided to require all employees to receive a 

COVID-19 vaccination

ÅJoe, who has worked for TV Now for several years is a Native American. Because of his 

religious beliefs, Joe requested an exemption from TV Nowõsvaccination requirement 

ÅTV Nowõs HR representative, Sony, received Joeõs request. Sony immediately  asked Joe to put 

his request in writing and provide proof of his religious beliefs 

ÅJoe provided Sony with multiple handwritten pages of scripture and bible verses

ÅSony did not have time to read all the bible verses and told Joe he needed to òget over itó

ÅJoe became very upset, demanded that he be exempt from the requirement to receive a 

COVID-19 vaccine and went to a customerõs house to sell televisions

ÅTV Now fired Joe for failure to adhere to policy  



JOE THE SALESMAN

ÅThoughts?

ÅCan Sony request Joe to put the request in 
writing?

ÅProof of religious belief?

ÅDoes Joe have any causes of action against 
TV Now?

ÅWhat potential accommodations could have 
been made for Joe?



AMERICANS WITH DISABILITIES 
ACT (òADAó)

ÅEmployers can mandate the receipt of a COVID-19 vaccine by 
employees but must adhere to the ADA requirements when 
doing so

ÅEmployees can request to be exempt from a vaccination 
program based on a medical condition or disability covered 
under the Americans with Disabilities Act 

ÅEmployers must grant these accommodations so long as they 
do not pose an undue hardship on the employer (i.e., 
significant difficulty or expense) 

ÅOther Considerations 

ÅMedical Conditions falling outside of the ADA (i.e., fear, 
underlying medical condition)

ÅPregnancy Issues  



CIVIL RIGHTS ACT OF 1964, TITLE 
VII

ÅOnce an employer receives notice that an employeeõs 
sincerely held religious belief, practice or observance 
prevents him/her from taking the vaccine, the employer 
must provide a reasonable accommodation unless it would 
pose an under hardship as defined under Title VII. 

ÅUndue Hardship is a lower standard under Title VII than 
under ADA (òmore than de minimis costó to the 
operation of the employerõs business). 

ÅTitle VII defines òreligionó to include all aspects of religion 
and practice, as well as belief. [42 USC § 2000e(j)] 

ÅCan request additional information from employee 
regarding religious tenets 

ÅMost of EEOC litigation regarding employer-mandated 
vaccinations focuses on failure to accommodate based on 
religious beliefs 



CONSIDERATIONS FOR 
NON -EMPLOYEES

ÅShould you require vaccination for 
non-employees?

ÅContractors 

ÅVisitors 

ÅVolunteers 

ÅImplementation and proof issues

ÅDocumentation 

ÅTracking 

ÅCompliance/Enforcement 



ALTERNATIVES TO MANDATING 
VACCINE



INCENTIVES 

ÅWellness Plan 

ÅProviding incentive to employees that are health-

related might trigger wellness plan restrictions 

ÅRule regarding 30% of premiums was temporarily 

withdrawn   

ÅNon-discrimination  

ÅAccommodations must be granted to ensues 

employees with disabilities can participate 

ÅEqual opportunities for all employees to participate 



LABOR CONSIDERATIONS 



EMPLOYEE PROTECTIONS & 
BARGAINING ISSUES

ÅSection 7 National Labor Relations Act 

ÅProtected and concerted activities

ÅUnionized Workforces

ÅDuty to bargain 

ÅDecision vs. effects bargaining 

ÅCollective Bargaining Agreement 

ÅManagement rights clause 

ÅLegislative mandate implications 



OTHER ISSUES 



RANDOM THOUGHTS 

ÅIn-house Administration 

ÅHIPAA (i.e. Consent and Authorization to Disclose)

ÅReceipt of  òProof of Vaccineó

ÅOccupational Safety and Health 

ÅDuty to provide a safe workplace

ÅWorkersõ Compensation

ÅLiability and immunity legislation  

ÅState OSHA requirements 

ÅOregon specific requirements 


